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The Importance of Constitutional Recognition of the Right to a Healthy Environment 
 
Canadians love this country’s natural beauty, vast landscapes and diverse wildlife. We express deep concerns 
about environmental problems and their effect on human health and ecological integrity. Yet our environmental 
performance, compared to other wealthy industrialized nations, is an embarrassment. Our dismal record con-
tradicts our core values, jeopardizing the health of Canadians and our magnificent natural heritage.

More than 140 countries have amended their constitutions to require environmental protection, including 98 
countries that recognize a constitutional right to live in a healthy environment. Canada’s Constitution, including 
the Charter of Rights and Freedoms, is completely silent about the environment. In a country where nature is 
such an integral element of our national identity, this is a striking oversight. 

Does this constitutional lacuna matter? Absolutely. A constitution is the supreme law of a nation, establishing 
the rules that guide and constrain government powers, define the relationships between institutions and pro-
tect individual rights. A constitution also reflects and reinforces a society’s deepest and most cherished values, 
acting as a mirror of a country’s soul. The omission of environmental provisions in Canada’s Constitution is 
more than a mere oversight; it is a fundamental defect that must be rectified. 

Canada’s poor environmental record is confirmed by experts, stacks of studies and criticism from world leaders. 
According to the Conference Board of Canada, we rank 15th out of 17 wealthy industrialized countries on a suite 
of environmental indicators. The Constitution’s silence on environmental matters allows governments to pass 
the buck and enables corporations to delay, block and challenge environmental laws. Canada’s refusal to recog-
nize the right to a healthy environment is out of touch with the evolution of international law, which increasingly 
recognizes this fundamental human right.

The six main reasons why constitutional recognition of the right to a healthy environment is imperative for 
Canada’s future include: 

1. reflecting the fact that environmental protection is a core, fundamental value of Canadians;
2. strengthening Canada’s poor environmental performance and preserving this country’s beautiful 
landscapes, natural wealth and biodiversity;
3. protecting Canadians’ health from environmental hazards such as air pollution, contaminated food 
and water and toxic chemicals;
4. clarifying the responsibility of all governments to protect the environment; 
5. acknowledging that environmental rights and responsibilities are core elements of indigenous law; 
and

 6. keeping up with the evolution of international law.
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Amending Canada’s Constitution to recognize the right to a healthy environment and the corresponding duty to 
protect the environment can contribute to fulfilling these goals through: 

• unprecedented attention for environmental education and ecological literacy;
• stronger laws, regulations, standards, policies and programs;

 • increased priority and resources for environmental management and protection;
• improved implementation and enforcement of environmental laws and regulations;

 • enhanced public participation in decision-making;
 • a barrier to future weakening or dilution of environmental laws and standards;

• protection of vulnerable populations, including future generations, from bearing a disproportionate 
share of the burden of environmental harm;

 • increased government, corporate and individual accountability; and
• better balancing of environmental, economic and social considerations in decision-making.

Would constitutional recognition of environmental rights and responsibilities really make a substantial differ-
ence in Canada? Most of the nations whose constitutions mandate environmental protection enjoy stronger 
environmental laws, better enforcement of those laws, enhanced government and corporate accountability, im-
proved access to environmental information, and higher levels of public participation in decision-making. Even 
more compelling is evidence that nations with environmental provisions in their constitutions: 

• have smaller per capita ecological footprints (both among 150 nations globally and within five broad 
geographic regions including Africa, the Americas, Asia-Pacific, Europe and the Middle East/Central 
Asia);
• rank higher on environmental performance measured by a suite of 29 indicators (based on OECD data 
for 30 nations);
• rank higher on environmental performance measured by a suite of 15 indicators (among 17 wealthy 
industrialized nations assessed by the Conference Board of Canada);
• are more likely to have ratified international environmental agreements;
• have been more successful in targeting greenhouse gas emissions; and
• have achieved deeper cuts in emissions of nitrogen oxides and sulphur dioxide.

Constitutional recognition of environmental rights and responsibilities is not a silver bullet or a magic formula 
for solving all of today’s environmental challenges. It would however, mark a change of course, an admission 
that we have not been up to the task, and an enforceable promise to do better in the future. Entrenching envi-
ronmental rights and responsibilities in the constitution would force Canadians to make sustainability a genuine 
priority, resulting in changes that would make Canada a greener, leaner, wealthier, healthier, happier nation in 
the long run. 
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Constitutional Recognition of the Right to a Healthy Environment: Making a Difference in Canada

Do Canadians have the right to live in a healthy environment? The answer, if you asked Canadians, would 
probably be yes. If you asked lawyers, they would say maybe. What about the government? In 2006, a 
petition filed with the federal Commissioner of the Environment and Sustainable Development asked this 
simple question: “Does the Government of Canada recognize that Canadians have a right to clean water, 
clean air, and a healthy environment?”1 The response, although evasive, long and convoluted, can be 
summarized in a single word: No.2 One can search the text of Canada’s Constitution, including the Charter 
of Rights and Freedoms, in vain for any reference whatsoever to the environment. In a country where nature 
is such an integral element of our national identity, it is striking that our constitution makes no reference 
to it. 

Does this constitutional lacuna matter? Absolutely. A constitution is the supreme law of a nation, 
establishing the rules that guide and constrain government powers, define the relationships between 
institutions and protect individual rights. A constitution also reflects and reinforces a society’s deepest 
and most cherished values, acting as a mirror of a country’s soul. The omission of environmental 
provisions in Canada’s Constitution is more than a mere oversight; it is a fundamental defect that must be 
rectified. 

The six main reasons why constitutional recognition of the right to a healthy environment is imperative for 
Canada’s future include: 

1. reflecting the fact that environmental protection is a core, fundamental value of Canadians;
2. strengthening Canada’s poor environmental performance and preserving this country’s beautiful 
landscapes, natural wealth and biodiversity;
3. protecting Canadians’ health from environmental hazards such as air pollution, contaminated 
food and water and toxic chemicals;
4. clarifying the responsibility of all governments to protect the environment; 
5. acknowledging that environmental rights and responsibilities are core elements of indigenous 
law; and

 6. keeping up with the evolution of international law. 

Each of these reasons is discussed in detail in this paper.
Amending Canada’s Constitution to recognize the right to a healthy environment and the corresponding 
duty to protect the environment would contribute to fulfilling these goals through: 

•  stronger laws, regulations, standards, policies and programs;
•  increased priority and resources for environmental management and protection;
•  improved implementation and enforcement of environmental laws and regulations;
•  enhanced public participation in decision-making;
•  unprecedented attention for environmental education and ecological literacy;
•  a barrier to future weakening or dilution of environmental laws and standards;
•  protection of vulnerable populations, including future generations, from bearing a     
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  disproportionate share of the burden of environmental harm;
•  increased government, corporate and individual accountability; and
•  better balancing of environmental, economic and social considerations in decision-making.

 
These potential benefits will be explored in this paper.  

Respecting The Environmental Values Of Canadians

All Canadians love the land.3

Citizens’ Forum on Canada’s Future, 1991

When it comes to natural wealth, Canada is loaded. Canada is the second largest nation on Earth, 
possesses the world’s longest coastline and oversees the fifth largest marine area. Canada is home to 
20 per cent of the world’s fresh water, 20 per cent of the world’s remaining wilderness, and 25 per cent 
of the world’s wetlands.4 The vast extent of Canadian forests represents one 10th of the world’s forested 
area, one quarter of the world’s temperate rainforests and more than one third of the world’s boreal (i.e., 
northern, conifer-dominated) forests.5 There are more than 72,000 identified species in Canada and 
scientists expect roughly the same number of as-yet unidentified species.6 Canada is also one of the 
world’s last strongholds for a range of iconic species, including grizzly bears, whooping cranes, mountain 
goats, caribou and salmon.

Our vast, beautiful and diverse landscapes are at the heart of who we are as a people, and are a 
tremendous source of national pride. As the Molson Canadian ad says,  

This land is unlike any other. We have more square feet of awesomeness per person than any other 
nation on Earth. It’s why we flock towards lakes, mountains, forests, rivers and streams. We know 
we have the best backyard in the world. And we get out there every chance we get.
 

Beer companies do their homework before launching expensive ad campaigns. Their market research 
tells them to hitch their brand to the patriotism and pride that Canadians feel for this country’s wild side. 
From loons on dollar coins to the Vancouver Canucks and Toronto Maple Leafs, Canada’s currency, flags 
and hockey teams are emblazoned with images drawn from our natural wealth. Even as the country’s 
population has grown increasingly diverse, nature has remained constant as a unifying value, along with 
multiculturalism and Medicare.7 

In public opinion polls, the environment often ranks among the top concerns of the majority of Canadians. 
Nine out of 10 Canadians express concerns about the impacts of environmental degradation on their 
health and the health of their children.8 Nine out of 10 Canadians are concerned or seriously concerned 
about climate change, loss of biodiversity and pollution.9 Among the 57 nations for which recent data 
is available from the World Values Survey, Canadians ranked behind only citizens of Andorra, Norway, 
Argentina and Switzerland in terms of favouring environmental protection over economic growth and job 
creation.10 
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More than 95 per cent of Canadians agree that access to clean water is a basic human right, and a similar 
proportion endorses the right to live in a healthy environment.11 Canadians overwhelmingly say that our 
most valuable resource is water, more precious than oil and gas, forests or minerals.12 Further statistics 
show that: 

•  98 per cent of Canadians view nature as essential to human survival;
•  90 per cent of Canadians consider time spent in natural areas as children to be very    
 important;
•  85 per cent of Canadians participate regularly in nature-related activities; and
•  82 per cent of Canadians say that nature has very important spiritual qualities for them    
 personally.13

Constitutional recognition of the right to live in a healthy environment and the responsibility to protect 
the environment would both reflect and reinforce our values, just as the Charter reflects and reinforces our 
commitment to equality, diversity and tolerance. 

Improving Canada’s Environmental Record

Contrary to the myth of a pristine green country providing environmental leadership to the world, a 
huge pile of studies and reports prove beyond a reasonable doubt that Canada lags behind other nations 
in terms of environmental performance. A comprehensive 2009 comparison of nations with federal 
governance systems concluded, “Canadian environmental quality and environmental policy are worse than 
one might expect in a relatively wealthy country.”14 

According to Simon Fraser University researchers, Canada ranks 24th out of the 25 wealthiest nations in 
the Organization for Economic Coordination and Development (OECD) in environmental performance.15 
The OECD itself has criticized Canada’s weak laws and policies, subsidies for unsustainable industries and 
poor environmental performance.16 

According to the conservative Conference Board of Canada, Canada ranks 15th out of 17 large, wealthy 
industrialized nations on environmental performance.17 Sweden, Finland and Norway top the rankings. 
It is worth noting that, according to the Conference Board, some of these Scandinavian nations also 
outperform Canada in terms of economic competitiveness, innovation and return on investment, dispelling 
the myth that there is a trade-off between strong environmental protection and economic prosperity. 

According to researchers at Yale and Columbia Universities who collaborate with the World Economic 
Forum, 36 nations out-perform Canada in terms of environmental performance.18 Nine of the countries 
ranked in the World Economic Forum’s top 15 for environmental performance are also in the top 15 for 
global competitiveness. 

Another measure of environmental performance is the ecological footprint.19 Canadians have, on an 
individual basis, the seventh largest per capita ecological footprint in the world.20 If all seven billion people 
on Earth consumed resources and produced waste at the same prodigious rate as Canadians, we would 
require three additional planets.
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At the international level, Canada has morphed from Boy Scout to bad boy on environmental issues. 
Canada had built a strong reputation over decades by demonstrating leadership on acid rain, ozone 
depleting substances and the Law of the Sea. In the early 1990s, Canada was the first industrialized nation 
to ratify both the Convention on Biological Diversity and the Framework Convention on Climate Change. Today 
Canada is a knuckle-dragger at international environmental debates. For years we have garnered countless 
“Fossil of the Day” and “Colossal Fossil” awards for blocking progress at international climate change 
negotiations. Canada turned its back on legal obligations under the Kyoto Protocol. In 2010, Canada earned 
the “Dodo Award” for obstructing biodiversity negotiations. 

For many years, Canada remained the only industrialized nation that exports asbestos and promotes its 
use, despite the World Health Organization position calling for the end of all uses of asbestos.21 Up until 
2012, Canada repeatedly blocked proposals to add asbestos to the Rotterdam Convention, an international 
agreement that limits trade in hazardous substances. In 2006, Canada rejected a UN agreement to 
limit the destructive fishing practice of bottom trawling. In 2010, Canada sided with Japan in blocking 
the protection of Atlantic bluefin tuna under the Convention on International Trade in Endangered Species, 
despite population declines of more than 80 per cent.
 
Global leaders, including UN Secretary-General Ban Ki-Moon, European Commission president Jose 
Manual Barroso, and Intergovernmental Panel on Climate Change head Rajendra Pachauri,  have been 
unusually frank in attacking Canada’s failure to live up to expectations in protecting the environment.22 

In the past, Canadians subscribed to the illusion that “Canada’s environmental record is among the best 
in the world.”23 Today even Canada’s political leaders, who usually defend the country come hell or high 
water, admit that this country is an environmental laggard. During a year-end interview in 2006, Prime 
Minister Stephen Harper observed, “Canada’s environmental performance is, by most measures, the worst 
in the developed world. We’ve got big problems.”24

Amending Canada’s Constitution to recognize the right to a healthy environment and the responsibility to 
protect the environment could trigger a wave of positive developments (described later in this paper) that 
would spur improvements in Canada’s environmental performance.

Protecting Canadians’ Health From Environmental Hazards

Canada has surprisingly weak rules governing air pollution, drinking-water safety, contaminants in our 
food and toxic substances used in and produced by our country.25 Despite well-established evidence of 
deaths and illnesses caused by air pollution, Canada has no legally binding national air quality standards—
unlike the USA, Australia and Europe.26 On a per capita basis, we pump out more air pollution—volatile 
organic compounds, nitrogen oxides, sulphur dioxide and carbon monoxide—than any other nation in 
the OECD.27 Contradicting the perception that air quality is improving, Environment Canada reports that 
average levels of smog are up 13 per cent since 1990.28 Canadian industries in the heavily populated 
Great Lakes region discharge twice as much cancer-causing pollution per facility as their American 
competitors.29
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Unlike the USA and Europe, Canada has no national standards for ensuring the safety of drinking water, 
choosing instead to rely on unenforceable guidelines that are enshrined in law by some provinces but not 
others.30 The national patchwork of drinking-water laws and regulations puts people’s health in jeopardy, 
particularly in smaller communities, rural areas and reserves.31 Thousands of Aboriginal people living on 
reserves in Alberta, Manitoba, Ontario and Quebec lack access to running water, resulting in elevated 
levels of waterborne illnesses.32

 
Canada also lags behind other wealthy nations in rules governing food safety. Hundreds of pesticides sold 
in Canada—formulated with active ingredients including atrazine, carbaryl, paraquat and trifluralin—are 
banned in other nations because of concerns about their impact on human health and ecosystems.33 
Permissible levels of pesticide residues on food in Canada are, in some cases, hundreds of times higher 
than in comparable European rules.34 As well, Canada allows the use of antibiotics and hormones to make 
livestock grow faster, a practice that is banned in Europe because of adverse effects on human health and 
the environment.
 
Canada’s weak rules and poor environmental performance have substantial negative effects on human 
health. According to the World Health Organization, exposure to environmental hazards (such as air 
pollution, contaminants in water and food and toxic substances in consumer products) contributes to 
36,000 premature deaths in Canada annually and approximately 13 per cent of all illnesses and injuries.35 
Another study estimated that for just four categories of illness—cardiovascular disease, respiratory 
illness, cancer and congenital afflictions (birth defects) —environmental hazards contributed to as many 
as 25,000 deaths and 1.5 million days in hospital annually.36 The Conference Board of Canada, a respected 
think-tank not known for alarmist prognostications, warns that life expectancy for today’s Canadian 
children will be shorter than for their parents.37 Unlike Australia, the USA and all nations in the European 
Union, Canada has no national environmental health strategy to systematically address these problems.38

 
The potential health benefits of strong environmental laws and policies are best illustrated by Sweden, 
whose constitution mandates the government to pursue a healthy environment for the benefit of present 
and future generations. Renowned as a global leader in environmental protection, Sweden has experienced 
the slowest rise in health care costs among industrialized nations, a pattern attributed, in part, to its 
pioneering efforts to reduce pollution and prevent people from being exposed to toxic substances.39

Clarifying The Responsibility Of All Governments To Protect The Environment

Canada’s Constitution divides jurisdiction over various matters between the federal government and the 
provinces. Because the environment is not mentioned in the Constitution, there is extensive uncertainty 
about the allocation of responsibility in this field. This uncertainty has sabotaged both federal and 
provincial governments’ willingness and ability to enact and enforce environmental laws and regulations. 
Constitutional ambiguity also results in a lack of transparency and accountability.40 

In the past, the federal government justified environmental laws and programs based on its constitutional 
authority related to the peace, order, and good government of Canada; criminal law; trade and commerce; 
fisheries; navigation and shipping; agriculture; federal lands; taxation and spending; and the negotiation 
and signing of treaties. Provincial governments defended their actions on environmental matters based on 
their ownership of natural resources; property and civil rights; civil law; agriculture; and matters of local 
concern.
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For more than four decades, it has been widely understood that the existing constitutional arrangement 
is inadequate for tackling environmental problems.41 In 1969, Prime Minister Pierre Trudeau said, “This 
challenge of pollution of our rivers, and lakes, of our farmlands and forests, and of the very air we breathe, 
cannot be met effectively in our federal state without some constitutional reforms or clarification.”42 In 
1970, Prof. Dale Gibson, one of Canada’s leading constitutional law experts, concluded that constitutional 
amendments were required to dispel doubts about the environmental powers of both levels of government 
and to provide for improved environmental management.43 Passing the buck for environmental 
responsibility between federal and provincial governments was decried as early as 1971. A witness 
testifying before the Special Joint Committee of the Senate and House of Commons on the Constitution 
of Canada observed, “Everyone says ‘Oh dear, it is a pity. But perhaps some other level will look after it.’ 
Meanwhile things get grubbier and grubbier.”44 In 1984, Prof. John MacLaren argued that “the spectre of 
constitutional challenge” prevented the federal government from effectively implementing or enforcing 
environmental laws.45 In 1991, lawyer Paul Muldoon asserted that the federal government’s constitutional 
powers are inadequate to support a strong role in environmental protection.46 In 1996, Prof. Kathryn 
Harrison criticized the federal government’s tendency to defer to the provinces on environmental policy.47 
In 2007, Prof. Stewart Elgie concluded the ongoing uncertainty about the scope of jurisdiction sabotages 
the federal government’s ability to address modern environmental challenges.48

Another major problem caused by constitutional uncertainty is that corporations often challenge Canadian 
environmental laws—both provincial and federal—as being beyond the jurisdiction of the government 
that passed them. For example, the Supreme Court of Canada struck down a Manitoba law that imposed 
liability upon industrial polluters whose mercury discharges harmed fisheries.49 Provisions of the federal 
Fisheries Act have been struck down.50 The federal Ocean Dumping Control Act was attacked by logging 
company Crown Zellerbach, and narrowly upheld by the Supreme Court in 1988.51 In a case involving the 
Oldman Dam, the constitutionality of the federal environmental assessment process was challenged by 
the government of Alberta, but upheld by the Supreme Court.52 The ability of municipal governments to 
protect the environment was also the subject of a constitutional challenge. When the town of Hudson, 
Quebec, banned the use of pesticides for cosmetic or non-essential purposes, chemical companies sued, 
arguing that municipalities had no jurisdiction to regulate pesticides. The Supreme Court ruled that 
all levels of government have a part to play in environmental protection, although it did not clarify the 
boundaries between those roles.53

Few Canadians realize that in the 1990s, the federal government came within a hair’s breadth of 
losing its ability to regulate toxic pollution because of a constitutional challenge. The case arose when 
Hydro-Quebec was charged with dumping PCBs into the St. Maurice River, in violation of the Canadian 
Environmental Protection Act (CEPA). CEPA is Canada’s primary pollution law, regulating industrial air 
pollution, vehicle emissions and the manufacture, import, use, sale and release of thousands of toxic 
chemicals. 

Hydro-Quebec’s defence to the charge of dumping PCBs into a river was that CEPA was unconstitutional—
that the federal government lacked the authority to regulate toxic substances. According to Hydro-
Quebec, pollution was a local matter falling within the provincial government’s exclusive jurisdiction. 
While most Canadians would reject such a defence as preposterous, Hydro-Quebec was successful 
before the Quebec trial court, which struck down the impugned sections of CEPA. The federal government 
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appealed to the Quebec Superior Court but lost. Ottawa then appealed to the Quebec Court of Appeal and 
lost again. All three Quebec courts sided with the polluter, striking down key provisions of the Canadian 
Environmental Protection Act. The last hope for CEPA’s salvation lay with Canada’s highest court, the 
Supreme Court of Canada. 

Alarmed by the potential disemboweling of Canada’s foremost pollution law, environmental groups 
mobilized to intervene. On February 10, 1997, in the blocky granite Supreme Court building on the banks of 
the Ottawa River, just down the street from Parliament, lawyers made their arguments. The nine Supreme 
Court judges, cloaked in black robes, looked down dispassionately upon counsel. Faced with the absence 
of a clear constitutional mandate for federal environmental law, lawyers defending CEPA were left to do 
the best they could with a handful of sub-optimal options: 

•  the trade and commerce power;
•  the criminal law power; and
•  the residual jurisdiction of Parliament under the vague and somewhat archaic peace, order   
   and good government (POGG) power to legislate respecting matters of national concern,    
   as provided for in the introductory paragraph of s. 91 of the Constitution Act, 1867. 

Seven nail-biting months later, on September 18, 1997, the Court issued its decision. A single judge was 
all that stood against the end of federal environmental law in Canada. By the narrowest possible margin 
(5-4), the Supreme Court upheld the constitutionality of Canada’s most important environmental law. The 
four dissenting judges, led by the Chief Justice of Canada, agreed with Hydro-Quebec and the Quebec 
courts that the provisions of CEPA prohibiting the release of toxic substances into the environment were 
unconstitutional. According to these dissenting judges, a substance which affected groundhogs, but which 
had no effect on people, could be labelled “toxic” and made subject to wholesale federal regulation, thus 
undermining the Constitution’s carefully balanced division of powers.54 Had one more judge joined their 
opinion, it would have blown an immense hole in Canadian environmental law. 

Fortunately, five Supreme Court judges upheld the constitutionality of CEPA. To do so, however, 
required some judicial creativity, as the majority relied on the federal government’s criminal law power. 
Because of the Canadian Constitution’s silence regarding environmental protection, the courts and the 
federal government are forced to perform jurisdictional gymnastics to justify its role in protecting the 
environment. The notion that, today, in the 21st century, Canada’s Parliament must justify environmental 
legislation on the basis of its power to enact criminal laws or its residual peace, order and good 
government powers is, frankly, absurd. Prof. David Beatty, in an article called “Polluting the Law to Protect 
the Environment,” described the Supreme Court’s Hydro-Quebec judgment as “the jurisprudential 
equivalent of a serious spill of toxic waste” because it deviated so widely from the logic of previous 
decisions.55

In addition to facilitating attacks on existing environmental laws, Canada’s constitutional gap is used to 
delay, block or water down proposed legislation and regulations. A classic example is federal endangered 
species legislation. The U.S. passed a strong Endangered Species Act in the early 1970s, yet it took three 
decades of prolonged effort from environmentalists and scientists in Canada before our weak Species at 
Risk Act (SARA) was passed in 2002. Experts describe SARA as “subsidized voluntary stewardship,” in 
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contrast to the stronger regulatory model relied upon in the U.S.56 In part by playing the constitutional 
card, provinces opposed to SARA delayed the law and eventually secured “federal legislation that would 
help to cement a more decentralized vision of Canadian environmental responsibilities.”57

The U.S., once regarded as an environmental leader, is similarly hampered by constitutional silence on this 
issue. As Prof. Oliver Houck points out, the U.S. “still clings to the constitutional notion that environmental 
laws are justified as protecting interstate commerce, causing considerable confusion when the objects, 
such as endangered species or isolated wetlands, are not in commerce at all.”58 The same studies that 
demonstrate Canada’s poor environmental record also prove that the U.S. is a laggard.59 

The European Community (now known as the European Union) was originally in a similar position, as its 
founding document, the quasi-constitutional Treaty of Rome (Treaty Establishing the European Economic 
Community), was enacted in 1957 without any mention of the environment.60 The E.C. began passing 
environmental laws in the 1970s, but without any direct authority. Most early E.C. environmental laws 
were weak directives that set goals but left states to develop programs and monitor progress. Laws 
required the unanimous consent of state governments, meaning any recalcitrant country held a veto. The 
laws were justified on the basis of preventing economic disparities by harmonizing national environmental 
laws and regulations. In other words, European Community environmental laws were ostensibly based on 
achieving economic, rather than ecological, objectives. 

To overcome the uncertainty regarding the E.C.’s ability to pass environmental legislation, the Europeans 
“did a straightforward thing” and “dropped the fiction.”61 The Single European Act passed in 1987 is quasi-
constitutional legislation that explicitly authorizes laws to protect the environment.62 No more games, 
no linguistic gymnastics requiring courts and legislatures to tie themselves in knots to create convoluted 
rationales for environmental laws. And the outcome for Europe? Ascendance to global environmental 
leadership, both in words and, more importantly, in actions. Europe has dramatically reduced air and water 
pollution, eliminated dozens of pesticides and other hazardous chemicals, made progress in shifting to 
clean energy and reducing greenhouse gas emissions, and slashed both water and electricity use through 
aggressive conservation measures and full-cost pricing.63 

The Canadian constitution, rather than requiring governments to protect the environment by imposing 
a duty or responsibility upon them, constrains their action. Constitutional recognition of the right to 
a healthy environment would clarify the situation by imposing a duty upon all levels of government to 
respect, protect and fulfill this right.

Recognizing Indigenous Law

Indigenous, English and French legal systems existed for centuries in Canada prior to the passage of 
the Constitution Act, 1867, and continue to operate today.64 Indigenous law can be defined as “those 
procedures and substantive values, principles, practices and teachings that reflect, create, respect, 
enhance and protect the world and our relationships within it.”65 Although great strides have been made in 
integrating common law and civil law, far less progress has been made in terms of finding an appropriate 
place for indigenous law, leaving Canada’s legal system incomplete.66 And yet, as the Supreme Court has 
acknowledged, the ongoing project of reconciliation with the Aboriginal Peoples of Canada requires the 
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integration of indigenous legal concepts into Canadian law. For example, the court wrote that “aboriginal 
interests and customary laws were presumed to survive the assertion of sovereignty, and were absorbed 
into the common law as rights.”67 As well, the UN Declaration on the Rights of Indigenous Peoples, which 
Canada endorsed in 2010, refers repeatedly to the importance of recognizing and respecting indigenous 
laws and legal institutions.68

 
One of the bedrock elements of indigenous law common to many aboriginal societies is the idea of a living 
Earth, with a set of rights and responsibilities governing the relationships between humans and the natural 
world. As John Borrows has written, “The land’s sentience is a fundamental principle of Anishinabek law,” 
and it contributes to “a multiplicity of citizenship rights and responsibilities for Anishinabek people and 
the Earth.”69 Similarly, Mi’kmaq law is rooted in ecological relationships, extending legal personality to 
animals, plants, insects and rocks, and imposing legal obligations on Mi’kmaq persons.70

 
Borrows concludes that “only through a pluralistic, multi-juridical framework can we fully respect the 
place of Indigenous legal thinking” in the shaping of Canadian legal traditions.71 Because of their central 
importance in First Nations’ culture and law, incorporating environmental rights and responsibilities into 
Canada’s constitution would mark a significant step toward the integration of indigenous and Canadian 
law. This could “expand and improve Canada’s legal system and benefit Aboriginal peoples along with our 
society as a whole.”72

Keeping Pace With International Legal Developments

Canada’s constitutional vacuum stands in stark contrast to more than 140 nations worldwide where the 
constitution either entrenches everyone’s right to live in a healthy environment or explicitly describes 
government’s fundamental responsibility to protect the environment. The rapid growth in constitutional 
recognition of environmental rights and responsibilities in other nations since the 1970s not only positions 
Canada as a laggard, but also may impose obligations on Canada pursuant to international law. 

Rachel Carson first suggested that there is a right to live in a healthy environment. In her final public 
speech before dying of cancer, Carson testified before President John Kennedy’s Scientific Advisory 
Committee, urging them to consider: 

a much neglected problem, that of the right of the citizen to be secure in his own home against the 
intrusion of poisons applied by other persons. I speak not as a lawyer but as a biologist and as a 
human being, but I strongly feel that this is or ought to be one of the basic human rights.73 

In 1972, the Stockholm Declaration provided the first formal recognition of the right to a healthy 
environment and the accompanying responsibility (although the declaration is not legally binding):  

Principle 1
Man has the fundamental right to freedom, equality and adequate conditions of life, in an 
environment of a quality that permits a life of dignity and well-being, and he bears a solemn 
responsibility to protect and improve the environment for present and future generations. 
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Principle 2
The natural resources of the earth including the air, water, land, flora and fauna and especially 
representative samples of natural ecosystems must be safeguarded for the benefit of present and 
future generations through careful planning or management, as appropriate.74

Almost 40 years later, despite repeated attempts, there is still no binding global treaty recognizing the 
right to a healthy environment. However, many non-binding international declarations and resolutions 
have endorsed the right, including: 

•  the 1989 Hague Declaration on the Environment;75
•  a resolution from the UN General Assembly in 1990;76
•  repeated resolutions from the UN Commission on Human Rights;77
•  the Earth Charter, a unique international agreement, drafted by civil society rather than    
 states;78 and
•  the 2007 Male’ Declaration on the Human Dimension of Climate Change.79 

International declarations and resolutions can influence both state behaviour and the evolution of binding 
law.80 On the other hand, the right to a healthy environment was not included in the 1992 Rio Declaration 
on Environment and Development, nor was it endorsed at the 2002 World Summit on Sustainable 
Development.81 Critics observe, correctly, that a mere proliferation of declarations cannot be equated with 
a legally binding right to a healthy environment.82 

More importantly from a legal perspective, four regional treaties now explicitly recognize the right to a 
healthy environment. These include human rights agreements in Africa,83 Latin America84 and the Middle 
East,85 plus the Aarhus Convention on Access to Information, Public Participation in Decision-making and Access 
to Justice in Environmental Matters, which has been ratified by European and Asian nations.86 In total, these 
regional agreements are binding upon at least 120 nations.87 Regional courts and commissions established 
by these treaties have developed an extensive body of case law interpreting and enforcing the right to a 
healthy environment, including decisions issued by: 

•  the African Commission on Human Rights;88
•  the Inter-American Commission on Human Rights;89
•  the Inter-American Court on Human Rights;90
•  the European Court on Human Rights;91 and
•  the European Committee of Social Rights.92 

In addition, the Association of Southeast Asian Nations (ASEAN) has ratified a non-binding human rights 
charter that includes the right to a healthy environment.93

International recognition of the right to a healthy environment has been endorsed by: 

•  the World Commission on Environment and Development (also known as the Brundtland    
  Commission);94
•  the UN Special Rapporteur on Human Rights and the Environment;95
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•  a Global Judges Symposium;96
•  the International Law Association;97
•  the IUCN’s Commission on Environmental Law and the International Council of     
  Environmental Law;98 and
•  a group of experts assembled in 2002 by the UN High Commissioner for Human Rights and   
  the UN Environment Programme.99 

Experts in international law have also produced a series of declarations endorsing the right to a healthy 
environment, including: 

•  the 1991 Draft Charter on Environmental Rights and Obligations;100
•  the 1999 Bizkaia Declaration on the Right to the Environment; 101
•  the Limoges Declarations (1990, 2001);102 and
•  the Draft International Declaration on Human Rights and Environment.103 

In 2012, the UN Human Rights Council appointed an Independent Expert on Human Rights and the 
Environment whose mandate is to describe the content of the right to a healthy environment, the 
corresponding obligations and best practices around the world in protecting the right.104 Overall, the 
majority of international law organizations, scholarly publications and international environmental law 
experts agree that there is an emerging human right to a healthy environment.105 

What does this overview of international law mean for Canada? First, it demonstrates how far behind 
the international community we lag by failing to recognize the right to a healthy environment. Second, 
it is well-established that international law influences national law, affecting both legislation and court 
decisions.106 Third, and perhaps most importantly, when this body of international law is combined with 
national law recognizing the right to a healthy environment (both constitutionally and in legislation), over 
90 per cent of the UN’s member nations recognize their citizens’ right to live in a healthy environment.107 
While there is not yet global unanimity regarding the right to a healthy environment, the threshold for 
becoming customary international law or a general principle of law is very close to being met, if it has not 
already been surpassed.

How A Constitutional Environmental Right Would Make A Difference

How would constitutional recognition of the right to a healthy environment contribute to improved 
environmental performance, clarifying governments’ responsibility to protect the environment and 
closing the gap between words and actions? The experiences of other nations indicate that constitutional 
recognition of environmental rights and responsibilities will: 

•  provide a stimulus for stronger environmental laws;
•  bolster the implementation and enforcement of existing environmental laws, regulations and   
   policies;
•  offer a safety net, filling gaps in environmental legislation;
•  protect environmental laws and regulations from rollbacks under future governments;
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•  promote democracy through greater citizen participation in decisions and actions to protect   
  the environment, in part via enhancing procedural rights (access to information, participation in   
   decision-making and access to justice);
•  increase accountability by establishing an enforceable standard for measuring the acceptability of  
   all other laws and government actions;
•  enable a better balance with competing economic and social rights by ensuring a level playing  
   field in decision-making;
•  foster environmental justice by protecting the environmental rights of all Canadians, particularly  
   vulnerable populations; and
•  play an educational role, reflecting and reinforcing the environmental values expressed by  
   Canadians, and ratcheting political expectations upwards.

Impetus For Stronger Environmental Laws

Constitutional protection of a right offers the strongest possible form of legal protection because a 
constitution is the “fundamental and paramount law of the nation.”108 A basic principle of constitutional 
law is that all laws, regulations and government policies must be consistent with the constitution. The 
Canadian Constitution states, “any law that is inconsistent with the provisions of the Constitution is, to 
the extent of the inconsistency, of no force or effect.”109 Lawmakers and government decision-makers must 
always consider the implications of their actions on constitutionally protected rights.110 

Entrenchment of a constitutional right to a healthy environment generally requires the enactment of 
stronger environmental laws in order to respect, protect and fulfill the right. Colin Stevenson, Litigation 
Lawyer and past lecturer at the Osgoode Hall Law School, suggested that constitutional recognition of the 
right to a healthy environment in Canada would cause environmental laws to improve “to a state in which 
they no longer flatter to deceive but justify the high hopes and claims of the draftsmen and legislators.”111 

Evidence indicates that constitutional recognition of the right to a healthy environment has a positive 
influence on the subsequent enactment and improvement of national environmental legislation. In at 
least 80 per cent of the 98 nations where this right is explicitly recognized, environmental laws were 
strengthened—after the greening of the constitution—to incorporate substantive, and in many cases 
procedural, environmental rights.112 This includes all nations in Eastern Europe, almost all nations in Latin 
America, Western Europe and Asia, and a majority in Africa. 

The OECD confirms that the incorporation of environmental provisions in European constitutions led 
to “major revision and amplification of environmental policies … and facilitated the development of 
inspection, monitoring, and enforcement.”113 For example, in Portugal, “the Constitution designates 
protection of the environment and conservation of natural resources as being among the essential tasks of 
the Portuguese State, and sets out the State’s obligations regarding the prevention and control of pollution 
and its effects” (emphasis in original).114 Portugal’s Framework Law on the Environment reiterates the right 
to a healthy and ecologically balanced environment; outlines the state’s responsibility to protect the right; 
guarantees public participation in decision-making; ensures access to courts to prevent environmental 
harm, seek compensation, or compel government action; and encourages the formation of and 
participation in ENGOs.115 
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In some nations, the constitutional right to a healthy environment has become a unifying legal principle, 
dramatically affecting the entire body of environmental law and policy. This is most clearly the case in 
Argentina, a nation with a federal governance structure similar to Canada. The reform of Argentina’s 
constitution in 1994 to include the right to a healthy environment “triggered the need for a new generation 
of environmental legislation.”116 After 1994, Argentina passed a new comprehensive environmental law 
(which “sought to make the Constitution a reality”), a law governing access to environmental information, 
and minimum standard laws governing industrial waste, PCBs and water.117 The national constitution 
caused a cascade effect, with provincial constitutions incorporating the right to a healthy environment and 
new provincial environmental laws incorporating the right as a guiding principle.118 The constitutional right 
to a healthy environment also had a pervasive effect on environmental law and policy in Portugal, Costa 
Rica, Brazil, Colombia, South Africa and the Philippines. 

Among the minority nations where no constitutional influence on environmental laws could be discerned 
are countries whose constitutional environmental provisions are very recent (e.g., Kenya-2010, Dominican 
Republic-2010, Jamaica-2012, Fiji-2013) and countries plagued by civil war and other overriding social, 
economic or political crises (e.g., Democratic Republic of the Congo). Most of the nations where there is 
no evidence of constitutional influence on environmental laws are in Africa. 

Of course, constitutional provisions are not the only factor contributing to improved environmental laws. 
Other factors include public pressure, the migration of ideas and legislative approaches, and international 
assistance from agencies such as the UN Environment Programme. For example, the EU accession 
process had a major influence on the environmental legislation of the nations of Eastern Europe. However, 
the conclusion that constitutions have been highly influential on national environmental legislation is 
supported by the consistent inclusion in environmental laws of direct references to the constitution, 
explicit acknowledgement of the right to a healthy environment and related procedural rights, plus the 
opinions of legal experts and organizations including the OECD and the UN Economic Commission for 
Europe.119

Improved Implementation And Enforcement Of Environmental Laws

Constitutional rights are accompanied by an obligation of governments to respect, protect and, in some 
circumstances, take proactive steps to fulfill the right.120 In theory, constitutional recognition of the right 
to a healthy environment should ensure that governments establish and adequately resource systems 
for implementing, monitoring compliance with, and enforcing environmental laws and regulations. 
Constitutional recognition of the right to a healthy environment could “act as a powerful catalyst 
stimulating the more effective enforcement of existing environmental protection laws.”121 A constitutional 
environmental provision “imposes on the law-maker and subordinate authorities an obligation that they 
may not evade. Equivocation is no longer an option.”122 The procedural rights available to citizens can 
provide both a stimulus for enhanced enforcement by the state and a supplementary means of enforcing 
environmental laws.

Empowered by the constitutional right to a healthy environment, citizens, communities and ENGOs in 
Latin America, Europe and Asia have supplemented the enforcement efforts of the state, drawn attention 
to violations and provided an impetus for the allocation of additional resources to environmental 
protection. A leading example is the cooperative approach taken in Brazil, where the public and ENGOs 
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can report alleged violations of the constitutional right to a healthy environment or environmental laws to 
the independent Ministerio Publico, which then conducts investigations, civil actions and prosecutions.123 
The constitutional changes in 1988 that empowered Brazil’s Ministerio Publico to enforce constitutional 
environmental provisions have resulted in a dramatic increase in enforcement of environmental laws.124 
Concerned citizens and communities can also enforce laws themselves when environmental laws are 
being broken. In total, in countries that recognize the constitutional right to a healthy environment, there 
are well over 1,000 reported cases of citizen and community enforcement.125

Safety Net To Fill Gaps In Environmental Legislation

The right to a healthy environment could help address Canada’s gaps in environmental legislation, policy 
and implementation. Gaps may occur because of delays in addressing particular issues or because 
new threats arise. Delays may be caused by a lack of legal and/or technical resources, constitutional 
uncertainty or lack of priority being assigned to particular environmental problems. For example, 
no Canadian government has developed new health or environmental regulations for products of 
nanotechnology.126 The existence of a constitutional right to a healthy environment gives concerned 
citizens and communities a set of tools that may be effective in addressing problems despite the absence 
of legislation.127 Rights provide a flexibility and open-endedness that no law or regulation could ever 
provide.128 

Nepal (air pollution) and Costa Rica (fisheries) offer examples of courts ordering governments to 
enact legislation.129 The courts did not spell out the details of the laws but merely clarified that certain 
environmental laws are an essential element of fulfilling the government’s obligation to protect the right to 
a healthy environment. In other nations, courts refused to compel governments to enact laws but issued 
judgments that influenced states to take action (e.g., legislation governing plastic bags in Uganda, public 
smoking in India and air quality standards in Sri Lanka).130 Courts do not always side with citizens and 
NGOs. The Supreme Court of the Philippines, despite agreeing that toxic air pollution from vehicles was a 
threat to health, declined to order the government to convert all of its vehicles to compressed natural gas 
because it believed this would have interfered with legislative and executive responsibilities.131

Prevent Environmental Rollbacks

Another benefit of constitutional recognition of the right to a healthy environment is that all prospective 
laws and regulations are screened to determine whether they are consistent with the right. In some 
nations, this is a formal process. For example, in France, the Constitutional Council reviews proposed 
legislation prior to its enactment. In other nations, such as Colombia, the screening process is informal. 
The close supervision of Colombia’s Constitutional Court has compelled legislators to consider 
constitutional case law when drafting the content of new environmental legislation.132 In Canada, the 
Department of Justice is responsible for ensuring that all new laws and regulations are consistent with the 
Charter and would perform a similar task for the constitutional right to a healthy environment.

Constitutional entrenchment of the right to a healthy environment may prevent governments from 
weakening environmental laws and standards in the future. In effect, the constitutional right establishes 
that today’s laws represent a baseline that can be improved but not weakened. Known in Belgium as 
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the standstill principle but also recognized in France, Hungary, South Africa and many nations in Latin 
America, courts have articulated and applied this principle, based on the right to a healthy environment.133 
In society’s ongoing quest for sustainable development, the standstill principle recognizes that there is 
only one viable direction, and that is toward stronger environmental laws and policies. 

Strengthen Democracy Through Procedural Rights

Constitutional environmental provisions can substantially increase the public’s role in all aspects of 
environmental governance, through the strengthening of procedural rights such as access to information, 
participation in decision-making and standing in court cases. As a result, constitutional environmental 
rights could address the “institutional disenfranchisement” of individual citizens at the hands of powerful 
corporations and faceless bureaucracies.134 Other major factors contributing to the growing public role in 
environmental governance include the enhanced importance of civil society, advances in communications 
technology (particularly the Internet) and in many nations the transition from closed, authoritarian types 
of government to open, participatory democracy.

A key development in terms of access to justice has been the use of constitutional right to a healthy 
environment (and legislation implementing this right) to rewrite traditional rules of standing. In most 
nations recognizing the right to a healthy environment, courthouse doors are now open to litigants without 
a traditional economic or personal interest at stake. As a result, governments have lost their monopoly in 
terms of representing the public interest.
Progress is not uniform across or within all regions. Where authoritarian regimes maintain power, as 
in Turkmenistan, constitutional environmental provisions are more symbolic than effective. Where 
democracy is more robust, as in Western Europe, Latin America or Canada, constitutional environmental 
provisions are likely to be more influential.

Foster Accountability

In the absence of a constitutional right to a healthy environment, it can be difficult to hold governments or 
businesses accountable for failing to protect human health and the environment. There may be a lack of 
publicly available information, an absence of opportunities to participate in decisions that have significant 
environmental consequences, and a lack of access to tribunals or courts when a person or community 
suffers harm because of environmental destruction or pollution. Both the substantive and procedural 
aspects of the constitutional right to a healthy environment can contribute to overcoming these problems, 
ensuring that processes and forums are available that enable citizens, NGOs and communities to hold 
governments accountable.

A constitutional right to a healthy environment would facilitate citizen access to judicial remedies. The 
nature and scope of human rights are often defined and refined through litigation. Stephens argues that 
courts are ideally suited for this role: 

The institution of adjudication (in its independence), the process of argumentation (according 
to criteria of rationality), and the decision-making process (according to law) means that courts, 
international and national, are uniquely placed to speak beyond the confines of the dispute at hand 
and confront the major environmental challenges of our time.135
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Citizens could use the constitutional right to a healthy environment in seeking remedies for violations 
of the right, and also to proactively prevent environmental damage. Constitutional protection of the 
right to a healthy environment could also contribute to solving problems that limit the effectiveness of 
environmental law—e.g., establishing causation, meeting the burden of proof and assigning liability.136 As 
prominent Indian lawyer M.C. Mehta writes, “ordinarily it is very difficult for a citizen to go to court for 
environmental relief under the existing laws. It is only under the constitutional provisions that it became 
possible … to move the courts for judicial relief.”137

Court decisions based on the right to a healthy environment have been made in at least 50 nations, and 
are increasing in frequency and significance. This includes most nations in Western Europe, Latin America 
and Eastern Europe, a minority of nations in Asia and only a few nations in Africa. In at least 12 nations, 
courts also have ruled that the right to a healthy environment is implicit in other constitutional rights and 
therefore directly enforceable. The number of reported cases per nation ranges from one (e.g., Malawi) 
to hundreds in some Latin American, Asian and European nations. The previous belief that constitutional 
environmental rights are enforceable in “only a few” or a “handful” of nations is clearly no longer 
accurate.138 Difficulties in accessing the jurisprudence of some nations mean that these statistics may 
underestimate the full extent of litigation based on the right to a healthy environment. In many nations, 
not all court decisions are published, meaning that a substantial proportion of litigation is not easily 
accessible to researchers. For example, Stephen Stec, Head of Environmental Security Programme at the 
Central European University’s Department of Environmental Sciences and Policy,  and Svitlana Kravchenko, 
past University of Oregon School of Law director masters in law Program in Environmental and Natural 
Resources Law, both identify the difficulty of locating decisions from courts in Eastern Europe.139 The 
majority of nations where no court decisions are available for the constitutional right to a healthy 
environment are in Africa. Clear constitutional provisions, the rule of law, an independent judiciary and 
legal infrastructure supportive of rights-based litigation (lawyers, NGOs, networks and funding) appear to 
be positively correlated with the extent of court decisions about the right to a healthy environment.

Data from Brazil, Colombia, Costa Rica, Europe and India indicate that the majority of lawsuits based on 
the constitutional right to a healthy environment are successful.140 In Brazil, environmental public civil 
actions are successful in 67.5 per cent of cases.141 In Colombia, the applicants were successful in 53 per 
cent of the cases related to drinking water based on the right to a healthy environment brought between 
1991 and 2008.142 In Costa Rica, it appears that roughly 66 per cent of cases asserting violations of the 
right to a healthy environment are successful.143 Prof. C. M. Jariwala estimated that nearly 80 per cent of 
environmental cases brought in India up until 1999 were successful.144 These statistics should assuage 
concerns that environmental activists will attempt to block development by filing ill-conceived and 
frivolous lawsuits.

Courts have ruled that the constitutional right to a healthy environment imposes three duties upon 
government:  

•  to respect the right by not infringing it through state action; 
•  to protect the right from infringement by third parties (which may require regulations,  
   implementation and enforcement); and 
•  to take actions to fulfill the right (e.g., through the provision of environmental services including  
   clean water, sanitation and waste management). 
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As well, courts have consistently held that laws, regulations and administrative actions that violate the 
constitutional right to a healthy environment will be struck down. 

It is uncommon for courts to decide that the constitutional right to a healthy environment is not directly 
enforceable, although this is the case in South Korea, Spain, Mexico, the Czech Republic, Slovakia and 
Paraguay. In most of these nations, the courts are following constitutional language specifying that the 
right can only be enforced pursuant to enabling legislation (i.e., the right is not self-executing). However, 
these nations are exceptions to the general rule that the constitutional right to a healthy environment is 
directly enforceable.

Level The Playing Field

Every day, government policy-makers, administrative agencies and courts make countless decisions with 
environmental consequences. As today’s global environmental crisis demonstrates, economic and social 
considerations often override environmental concerns. The purpose of a constitutional right to a healthy 
environment is to seek a better balancing of competing interests, not to unilaterally trump economic 
and social priorities. As Profs. E. Brandl and H. Bungert write, “Declaring an environmental right in a 
constitution challenges the privileged position accorded economic freedoms.”145 Constitutional protection 
of the right to a healthy environment could tip the balance in many different regulatory, administrative, 
corporate and judicial decisions.146

Another advantage of the constitutional right to a healthy environment is the prospect of a level playing 
field with competing rights. The strengthening of environmental laws represents a significant advance in 
that direction. Environmental legislation often constrains the exercise of property rights, recognizing that 
there are circumstances in which the public interest trumps private interests. There is case law in many 
nations where courts have rejected constitutional challenges against environmental laws or administrative 
decisions where plaintiffs alleged that their property rights were violated. Courts have referred to 
constitutional protection of the environment as a compelling rationale that can justify the infringement of 
private property rights.147 For example, the Slovenian Constitutional Court upheld a tax on water pollution 
based on the constitutional interest in environmental protection.148 In Belgium, “courts are no longer 
inclined when facing conflicting interests, to automatically sacrifice environmental interests in favor of 
economic interests.”149 In contrast, in nations lacking a constitutional right to a healthy environment, such 
as Canada, Germany and the U.S., litigation involving property rights and the right to free exercise of 
one’s profession or business is more likely to constrain government’s ability to protect the environment.150 
South Korea and Israel are rare examples of nations where courts have ruled that property rights continue 
to trump the right to a healthy environment.151 Knowing that environmental laws have a constitutional 
backstop may encourage governments to enact stronger environmental laws with the confidence that the 
laws will withstand legal challenges.

Courts go to great efforts to balance competing rights and competing social priorities. For example, in 
a Turkish case involving air pollution from coal-fired power plants, the courts ordered installation of 
pollution abatement equipment instead of requiring the plants to be closed.152 Some experts argue that 
courts have not gone far enough to level the playing field, particularly in cases involving major projects, 
such as the Sardar Sarovar Dam in India and the Camisea natural gas project in Peru; or powerful 
economic interests such as industrial agriculture (e.g., French cases involving genetically modified 
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crops).153 On the other hand, the constitutional right to a healthy environment played an instrumental 
role in the Greek Council of State’s repeated decisions to strike down approvals for the massive Acheloos 
water diversion project,154 the Finnish Supreme Administrative Court’s decision blocking the Vuotos 
hydroelectric megaproject,155 Costa Rican court decisions blocking offshore oil and gas development,156 
the Ecuadorian Constitutional Court’s rejection of the Baba Dam,157 Hungarian and Russian court decisions 
preventing the privatization of public forests, and the Thai Supreme Court’s decision to block dozens of 
petrochemical projects.158 All of these cases involved powerful actors and major economic consequences, 
yet courts took bold decisions based on constitutional environmental provisions. National context and 
specific circumstances are critical in determining whether a particular case will be successful or not. 
 
Environmental Justice

At the heart of constitutional law is “the idea of protecting minorities from majoritarian actions,” or 
protecting the weak from the strong.159 Both nationally and internationally, a disproportionate burden of 
harm from environmental degradation—toxic pollution, over-fishing, habitat destruction, etc.—is borne by 
Aboriginal people and people who are poor, belong to ethnic minorities or are otherwise disadvantaged.160 
In theory, constitutional recognition of the right to a healthy environment could increase the probability 
of effective protection; provide vulnerable individuals, affected communities, and civil society with 
a powerful tool for holding governments accountable; and offer remedies to people whose rights are 
being violated. According to Sandra Fredman, Professor of Law in the Faculty of Law at the University of 
Oxford, “Human rights also constitute a focus for political and grassroots campaigning, giving a specific 
and authoritative legitimacy to demands for their fulfillment.”161 Lawsuits asserting the right to a healthy 
environment “can be used as mobilizing tools to gather community support and momentum on issues of 
environmental justice.”162 

The right to a healthy environment should, in theory, provide a minimum standard of environmental 
quality for all members of society. Politically weak and marginalized communities have enjoyed some 
success in the courts in enforcing their right to a healthy environment. Many cases, particularly in Latin 
America, deal with the provision of clean water, sewage treatment and adequate waste management, 
environmental concerns more likely to confront the poor than middle or upper classes. Many poor 
residents in Colombia, Costa Rica and Argentina enjoy clean drinking water today because litigation 
based on the constitutional right to a healthy environment has compelled governments to make necessary 
investments in infrastructure and protecting water supplies. 

There are many other examples of constitutional environmental rights contributing to environmental 
justice. People in the Peruvian village of La Oroya are finally receiving medical treatment for their long-
term exposure to lead and other heavy metals caused by a smelter.163 Citizens in Russia, Romania, Chile 
and Turkey have received compensation for damage to their health caused by industrial pollution.164 While 
these examples are anecdotal, there are some situations where systemic changes are being produced by 
constitutions, legislation and litigation. In Brazil, litigation based on the constitutional right to a healthy 
environment resulted in a new government policy that all citizens have the right to a minimum set of 
environmental services including clean water, adequate sanitation and waste management.165 
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Education And Public Values

It has long been recognized that constitutions both reflect and shape a country’s most fundamental and 
cherished values.166 According to Profs. E. Brandl and H. Bungert, “Constitutional provisions provide a 
model character for the citizenry to follow, and they influence and guide public discourse and behaviour.”167 
Among the many laws spurred, at least in part, by the constitutionalization of environmental protection 
are national laws related to environmental education in the Philippines,168 Armenia169 and Brazil.170 Courts 
in India,171 Argentina172 and the Philippines173 have ordered governments to develop and implement 
environmental education programs. The French Charter of the Environment reportedly has revitalized 
environmental education in France.174 

Constitutional recognition of the right to a healthy environment would both reflect and reinforce the 
Canadian public’s growing concerns about the severity of today’s environmental problems, underscoring 
the fact that a healthy environment is a fundamental element of human well-being, and a prerequisite to 
the full enjoyment of other human rights.

Critiques Of The Constitutional Right To A Healthy Environment

Not everyone is convinced that granting constitutional protection to the right to a healthy environment is 
a good idea.175 Opponents of entrenching the right to a healthy environment in Canada’s Constitution will 
argue that the right is: 

•  too vague to be meaningful;
•  a threat to all resource extraction and industrial activity in Canada;
•  redundant because of existing human rights protections and environmental laws;
•  undemocratic, in that it transfers power from elected legislators to unelected judges; 
•  anthropocentric, because it fails to recognize the rights of nature;
•  not enforceable, and thus not really a proper right;
•  likely to open the floodgates to litigation;
•  capable of diverting attention from other more important human rights; and
•  likely to be ineffective. 

The validity of the arguments made by opponents of constitutional environmental rights is largely 
undermined by the experiences of the nations where these rights are recognized. Legislatures and courts 
in dozens of nations have successfully interpreted the meaning of the right to a healthy environment, 
and applied the concept in laws, regulations, policies, programs and court decisions. Economic activity 
has not ceased but has shifted in the direction of sustainable development. The extent that the right to 
a healthy environment is relied upon proves that it is not redundant. The right, like other constitutional 
rights, is enforceable through legal action, but has not caused a flood of litigation. The most substantive 
question remaining is whether constitutional environmental rights make a substantive difference in terms 
of environmental performance.
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Environmental Performance

Empirical evidence suggests that constitutional recognition of the right is effective, and plays a substantial 
role in improving environmental performance and people’s quality of life. It is difficult to disentangle 
the environmental effects of constitutional provisions from other influences, including geographic size, 
population density, wealth, economic structure, level of urbanization, income inequality, international 
trade profile (types of imports and exports), public opinion, history, climate, natural resource endowment, 
strength of environmental policy and socio-economic status.176 However, recent research indicates that 
nations with environmental provisions in their constitutions: 

•  have smaller per capita ecological footprints (both among 150 nations globally and within five   
   broad geographic regions including Africa, the Americas, Asia-Pacific, Europe and the Middle   
  East/Central Asia);
•  rank higher on environmental performance measured by a suite of 29 indicators (based on OECD   
   data for 30 nations);
•  rank higher on environmental performance measured by a suite of 15 indicators (among 17   
   wealthy industrialized nations assessed by the Conference Board of Canada);
•  are more likely to have ratified international environmental agreements;
•  have been more successful in targeting greenhouse gas emissions; and
•  have achieved deeper cuts in emissions of nitrogen oxides and sulphur dioxide.

Conclusion

Canadians love this country’s natural beauty, vast landscapes and diverse wildlife. We express deep 
concerns about environmental problems and their effect on human health and ecological integrity. Yet 
our environmental performance, compared to other wealthy industrialized nations, is an international 
embarrassment. Our dismal record contradicts our fundamental values, jeopardizing Canadians’ health 
and magnificent natural heritage.

Prior to 1982, Canadians thought of themselves as tolerant, compassionate and egalitarian. To some 
extent this was true, but the perception out-stripped reality. Since 1982, the new Constitution and the 
Canadian Charter of Rights and Freedoms have contributed to significant advances in women’s rights, 
gay rights and Aboriginal rights, and enhanced protection of civil and political rights. Yet Canada’s 
Constitution fails to reflect the strong environmental values of Canadians. Greening the Constitution 
would force us to live up to our ideals.

Former U.S. Vice-President Al Gore, who won the Nobel Prize for his work on climate change, said that 
it is more important to change laws than light bulbs. Over the past 40 years we have enacted dozens of 
environmental laws, hundreds of environmental regulations and thousands of environmental standards 
and policies. The evidence of continuing ecological deterioration proves that these rules are simply not 
sufficient. Environmentalists are calling for more laws, stronger regulations and better enforcement of 
existing standards. But what Canada actually needs to turn this big beautiful nation around and redirect 
us toward a sustainable future is more fundamental than another ordinary law. We need an environmental 
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law wearing blue tights and a red cape, with an S emblazoned on its chest. This means constitutional 
change. To build on Al Gore’s statement, it is more important to change the Constitution than any other 
law. 

Constitutional recognition of environmental rights and responsibilities in Canada could be a game-
changing, paradigm-shifting event. Robert F. Kennedy Jr. asserts that the failure to secure constitutional 
recognition of the right to a healthy environment is “the principal failure of the environmental 
movement.”177

Would constitutional recognition of environmental rights and responsibilities really make a substantial 
difference? As described in this paper, most of the nations whose constitutions mandate environmental 
protection enjoy stronger environmental laws, better enforcement of those laws, enhanced government 
and corporate accountability, improved access to environmental information and higher levels of public 
participation in decision-making. Even more compelling is evidence that compared to nations whose 
constitutions are silent on green issues, nations with environmental provisions in their constitutions have 
smaller ecological footprints, perform better on comprehensive rankings of environmental performance, 
have reduced air pollution much faster, are more effectively addressing climate change and are more likely 
to ratify international environmental treaties.

Constitutional recognition of environmental rights and responsibilities is not a silver bullet or a magic 
formula for solving all of today’s environmental challenges. It would, however, mark a change of course, 
an admission that we have not been up to the task, and an enforceable promise to do better in the future. 
Entrenching environmental rights and responsibilities in the constitution would force Canadians to make 
sustainability a genuine priority, resulting in changes that would make Canada a greener, leaner, wealthier, 
healthier, happier nation in the long run. 
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